STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
FREDERI CK STI EF,
Petiti oner,
Case No. 00-1935

VS.

DEPARTMENT OF MANAGEMENT SERVI CES,
Dl VI SI ON OF RETI REMENT,

Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, a final hearing was held in this case
on Septenber 27, 2000, by video tel econference between
Tal | ahassee and M am , Florida, before Caude B. Arrington, a
dul y-desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Donald D. Slesnick, Il, Esquire
Sl esni ck and Casey
10680 Northwest 25th Street, Suite 202
Mam , Florida 33172-2108

For Respondent: Thomas E. Wight, Esquire
Di vi sion of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUE

VWhet her Petitioner is entitled to a refund of interest he

paid in 1999 on the enpl oyee contribution that becane due when



he opted to change his retirenment classification fromthe
regular class to the special risk class for the period Septenber
1974, through Septenber 30, 1975.

PRELI M NARY STATEMENT

Petitioner was hired as a Police Technician by what is now
known as the M am -Dade Police Departnent in Septenber 1974. At
the tinme of his hire, Petitioner was enrolled in the Florida
Retirement System (FRS) in the regular class. At the tines
pertinent to this proceeding up to October 1, 1975, the FRS was
a contributory system which required both the enployee and the
enpl oyer to make contributions towards the enpl oyee's
retirement. Since Cctober 1, 1975, the FRS has been a non-
contributory system which neans the enpl oyer nmakes al
contributions on behalf of each enpl oyee.

On February 17, 1979, the State Retirenent Comm ssion
entered a Final Order that determ ned that Petitioner was
eligible for the special risk retirenent class. Subsequently,
the Director of the Division of Retirenment determ ned that
Petitioner's special risk class should be effective retroactive
to June 1, 1977, the date Petitioner applied for that
classification. The date of retroactivity was based on rul es
then in effect.

In 1998, Petitioner requested that his retirenment account

be audited as part of his retirenment planning. As a result of



that audit, the Division of Retirenment determ ned that because
of changes in its rules, Petitioner was now entitled to claim
the special risk class retroactive to Septenber 9, 1974, when he
was first hired as a police technician. On January 28, 1999,
the Division of Retirenment mailed Petitioner an estimate, which
reflected that Petitioner owed the FRS the sum of $2,201.69. In
response to Petitioner's request for an explanation as to why he
owed this sum the Division of Retirenent advised himthat he
owed the sum of $503.12 for the previously unpaid enpl oyee
contribution for the period Septenber 9, 1974, through

Septenber 30, 1975, and that, in addition, he owed interest on
that unpaid contribution in the amount of $1,698.57.

Petitioner thereafter paid the enployee contribution in the
anount of $503.12 and he al so paid, under protest, the clainmed
interest. Petitioner thereafter chall enged Respondent's
determ nation that he owed interest on the unpaid contribution
the matter was referred to the Division of Adm nistrative
Hearings, and this proceeding foll owed.

At the final hearing, Petitioner testified on his own
behal f and presented the additional testinony of Donald Allen,
Deputy Director of the Mam -Dade County Enpl oyee Rel ations
Department. Petitioner offered 11 sequentially nunbered
exhibits, 10 of which were admtted into evidence. Petitioner's

Exhi bit 4 was rejected.



Respondent presented the testinony of Larry Hunnicutt,
Benefits Adm ni strator of Respondent's Bureau of Retirenent
Cal cul ations, and David Ragsdal e, Benefits Adm nistrator of
Respondent's Bureau of Enrollnent and Contributions. Respondent
offered 2 exhibits (marked as Respondent's Exhibits 2 and 3)
each of which was accepted into evidence.

No transcript of the proceedings was filed. Each party
filed a Proposed Recommended Order, which has been duly
considered by the undersigned in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Petitioner was enployed by the Metropolitan Dade County
Pol i ce Departnent (now M am -Dade Police Departnent) on
Septenber 9, 1974, as a Police Technician. He has held that
enpl oynent since that date of hire.

2. Petitioner was enrolled in the FRS when he was first
enpl oyed. Hi s enployer reported himas a nenber of the regular
class for retirenent purposes.

3. During the period Septenber 9, 1974, and Septenber 30,
1975, the FRS was a contributory system which required both the
enpl oyee and the enployer to make contributions towards the
enpl oyee's retirenent. Since Cctober 1, 1975, the FRS has been
a non-contributory system which nmeans the enpl oyer nakes al

contributions on behalf of each enpl oyee.



4. In addition to the regular class for retirenent
pur poses there are other retirenent classes, including the
special risk class, which requires higher contributions than the
regul ar class, but provides enhanced benefits.

5. In June 1977, Petitioner applied to Respondent for
menbership in the special risk class. The Director of the
Di vision of Retirenent denied this requested change.

6. Petitioner thereafter requested a hearing before the
State Retirenent Conmm ssion. Follow ng a hearing on
Decenber 20, 1978, the State Retirenent Comm ssion entered a
Final Order on February 17, 1979, that reversed the decision
denying Petitioner's eligibility in the special risk class.

7. Pursuant to rules in effect when the State Retirenent
Comm ssion entered its ruling, the Director of the D vision of
Retirement determned in 1979 that Petitioner was entitled to
the special risk class retroactive to June 1, 1977. 1/

8. In 1982, the Division of Retirenment changed its rules
to permt enployees to claimspecial risk nmenbership retroactive
to the date of enploynent in any position that qualified for
special risk class. 2/

9. As part of his retirenent planning Petitioner asked the
Division of Retirenent in 1998 to audit his retirement account
to provide an estimate as to his retirenment benefits. 1In

response to that request, the Division of Retirenment revi ewed



Petitioner's retirement status. On January 26, 1999, the

Di vision of Retirenent determ ned that because of changes in its
rules, Petitioner was now entitled to claimnenbership in the
special risk class retroactive to Septenber 9, 1974.

10. On January 28, 1999, the Division of Retirenent nmail ed
an estimate of his retirenent benefits and options to
Petitioner. One of the options contained an estimate that
assunmed Petitioner would elect to claimmenbership in the
special risk class retroactive to his date of hire. The
estimate for that option reflected that Petitioner would owe the
FRS the sum of $2,201.69 if he clained special risk class
retroactive to Septenber 9, 1974. In response to Petitioner's
request for an explanation as to why he would owe that sum the
Di vision of Retirenent advised himon May 18, 1999, that he
woul d owe the sum of $503.12 for the previously unpaid enpl oyee
contribution for the period Septenber 9, 1974, through
Septenber 30, 1975, and that, in addition, he would owe interest
on that unpaid contribution in the amount of $1,698.57. 3/

11. Petitioner thereafter paid the enpl oyee contribution
in the amount of $503.12 and he al so paid, under protest, the
interest that is at issue in this proceeding. 4/

12. Petitioner was not aware until 1999 that he could
cl ai m menbership in the special risk class for the period at

issue in this proceeding.



CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

14. Chapter 121, Florida Statutes, pertains to the Florida
Retirement System Section 121.081, Florida Statutes, provides
certain conditions under which past service or prior service may
be clained and credited for retirenent purposes. Included as a
condition of receiving credit, are the requirenents that the
appropriate contribution for the past service be paid and, in
addition, that interest be paid on that contribution. The
paynment of interest is inportant to maintain the actuari al
integrity of the FRS. Pursuant to the provisions of
Section 121.081, Florida Statutes, the D vision of Retirenent
has adopted Rul e 60S-3.0035, Florida Adm nistrative Code,
pertaining to the interest rate on paynents for creditable
servi ce which provides as foll ows:

The interest rate which shall be charged the
menber on paynents due the Division for the
purchase of creditable service shall, unless
ot herwi se specified, be conpounded annually
each June 30 fromthe appropriate date as
provided in these rules, at 4%t hrough

June 30, 1975, and at 6.5% from July 1, 1975
t hrough the date of paynent.

15. Respondent has established in this proceeding that

interest was appropriately assessed on Petitioner's contribution



for his upgraded retirement classification for the period
Septenber 9, 1974, to Septenber 30, 1975.

16. Petitioner's argunent that it is fundamentally unfair
to charge interest on the contribution dating back to 1974-75
because he did not know he was eligible to claimnenbership in
the special class retroactive to his date of hire until 1999 is
rejected. Petitioner was not required to upgrade his retirenent
status for the period in question - he elected to do so.
Petitioner's situation is no different than any other enpl oyee
who opts to purchase prior service for a period that the FRS was
a contributory system As provided by rule and statute, such an
enpl oyee is required to pay the contribution plus interest.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that Petitioner enter a final order

di sm ssing this proceedi ng.



DONE AND ENTERED this 31st day of Cctober, 2000, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 31st day of OCctober, 2000.

ENDNOTES
V" The determination that Petitioner was entitled to speci al
risk class is not at issue in this proceeding. That
determ nati on was based on Rule 22B1-1.04(7)(b)1, Florida
Adm ni strative Code, which provided as foll ows:

Upon approval of the certification for
speci al risk class nenbership, nenbership in
the special risk class shall be retroactive
to the first day of enploynent or the first
day of the pay period followi ng a change in
enpl oyers or positions, if the certification
was received by the Division of Retirenent
within 90 days follow ng the enpl oynent or
change. If the certification is not
received within a 90 day period, special
ri sk menbership, if approved, shall be
effective the first day of the pay period
follow ng the day certification was received
by the Division of Retirenent.

2 Effective October 13, 1982, Rule 22B-1.05, Florida

Adm ni strative Code, allowed nenbers to claimspecial risk
menbership retroactive to the date of enploynent in the specia
ri sk position.



3 petitioner did not owe for any contribution between

Cctober 1, 1975, and May 31, 1979, because the FRS was a non-
contributory systemduring that period. M am -Dade County has
paid the contribution plus interest for that period of tine.
That paynent is not at issue in this proceeding.

“ In addition to the contribution required of Petitioner for
this period, Mam -Dade County paid its share of the
contribution for the period in question, plus interest.
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Bruce Hof f mann, General Counsel
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this Recomended Order. Any exceptions

to this Recomended Order should be filed with the agency that
wll issue the Final Order in this case.
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